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IN THE COURT OF ADDL. CHIEF JUDICIAL MAGISTRATE, NALBARI 

N.I. Case No. 106/2015 

u/s 138 of N.I. Act 

                      Smti Rajya Bania......Complainant 

 -Vs- 

                   Smti. Kabita Sarma .....Accused 

PRESENT: D.M. Hussain, AJS. 

ADVOCATES APPEARED: 

For the complainant : Mr. P.K. Sarma, Advocate. 

For the accused       : Mr. G. Barman, Advocate. 

Dates of evidence   : 16-02-17, 22-02-17, 07-09-17 & 04-07-18. 

Date of argument    : 25-09-2018 & 09-10-2018. 

Date of judgment    : 12-10-2018.   

                       

 

 

 

J U D G M E N T 

1. The complainant Smti Rajya Bania filed the complaint on 21-03-2014 

before the court of ld C.J.M., Nalbari, thereafter vide order dated 30-08-2014 the 

case was sent to the court of ld. CJM Kamrup (Metro). Again vide order dated 17-

10-2015 the case was transferred back to the court of ld CJM, Nalbari. The 

complainant stated that she had a friendly relationship with the accused Smti. 
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Kabita Sarma and on 13-03-2008 the accused borrowed a sum of Rs.52,000/- 

from her for the purpose of business by executing a handnote with promise to 

pay back the same on 02-10-2010 with interest. The accused did not pay back 

the debt within the stipulated time as stated in the handnote. The complainant 

demanded the money but the accused started lingering the process by making 

false excuses. The complainant came to the house of accused asking for the 

money and on 01-11-2013 the accused issued a multicity cheque of State Bank 

of India of Rs.60,000/-. The complainant deposited the said cheque at the SBI 

Nalbari Branch on 01-11-2013 but the same was dishonoured and returned on 

04-11-2013 with remarks insufficient fund. The complainant sent a legal notice 

on 27-11-2013 to the accused through her advocate via registered post which 

was received by the accused on 04-12-2013. In reply to the said notice the 

engaged advocate of the accused Mr. Gautam Barman sent a notice dated 18-12-

2013 to the advocate of the complainant admitting that the accused had issued 

the cheque and promised to pay the cheque amount within 90 days of the 

receipt of the notice. The time limit promised by the accused expired on 18-03-

2014. The complainant redeposited the cheque on 22-01-2014 at SBI, Nalbari 

Branch but the same was again dishonoured due to insufficient fund. Another 

pleader's notice dated 20-02-2014 was issued to the accused stating that the 

complainant would initiate legal proceeding against the accused after 18-03-2014 

if the accused did not pay the cheque amount to the complainant within the said 

time. The reminder notice by received by one Namita Devi on 26-02-2014 at the 

given address of the accused. The accused thereafter did not pay any money 

within 18-03-2014 and hence, the complainant filed this case. 

2. Cognizance was taken u/s 138 NI Act against the accused Smt. Kabita 

Sarma. Particulars of offence u/s 138 NI Act was read over and explained to the 

accused person to which she pleaded not guilty and claimed to be tried. 

3. POINT FOR DETERMINATION: 

Whether the complaint is barred by limitation? 

4. DISCUSSION, DECISION AND REASONS THEREOF: 

The complainant examined three witnesses including herself. The accused 

examined herself as DW 1. The 313 Cr.P.C. statement of the accused was 



N.I. Case No. 106/2015 

-3- 

recorded wherein she took the plea of innocence and false implication. I have 

heard the arguments advanced by learned counsels of both sides and also 

perused the evidence available on record, my findings with reasons are as 

follows:   

Whether the complaint is barred by limitation? 

5. PW 1 deposed that on 01-11-2013 the accused issued the Exhibit 2 

multicity cheque of State Bank of India of Rs.60,000/-. The cheque was 

deposited at the SBI Nalbari Branch on 01-11-2013 but the same was 

dishonoured and returned on 04-11-2013 with remarks insufficient fund vide 

Exhibit 3 Cheque return memo . The exhibit 4 legal notice was sent on 27-11-

2013 to the accused through her advocate via registered post which was received 

by the accused on 04-12-2013. The postal receipt has been exhibited as Exhibit 5 

and the acknowledgment card has been exhibited as Exhibit 6 and the signature 

of Kabita Sarma has been exhibited as Exhibit 6(1). In reply to the said notice 

the engaged advocate of the accused Mr. Gautam Barman sent Exhibit 7 notice 

dated 18-12-2013 to the advocate of the complainant admitting that the accused 

had issued the cheque and promised to pay the cheque amount within 90 days of 

the receipt of the notice. The time limit promised by the accused expired on 18-

03-2014. The accused (DW 1) admitted during cross-examination that she 

received Exhibit 4 demand notice and also admitted that she put her signature 

Exhibit 6(1) on  the acknowledgment card. 

6. PW 1 deposed that the Exhibit 2 cheque was redeposited on 22-01-2014 

at SBI, Nalbari Branch but the same was again dishonoured due to insufficient 

fund vide Exhibit 8 cheque return memo. The second pleader's notice (Exhibit 9) 

dated 20-02-2014 was issued to the accused stating that the complainant would 

initiate legal proceeding against the accused after 18-03-2014 if the accused did 

not pay the cheque amount to the complainant within the said time. The second 

reminder notice was received by one Namita Devi on 26-02-2014 at the given 

address of the accused. The postal receipt has been exhibited as Exhibit 10 and 

the acknowledgment card has been exhibited as Exhibit 11 and the signature of 

Namita Devi is exhibited as Exhibit 11(1). The accused thereafter did not pay any 

money within 18-03-2014 and hence, the complainant filed this case. 
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7. The Hon'ble Supreme Court in Sadanandan Bhadran Vs. Madhavan 

Sunil Kumar reported in AIR 1998 SC 3043 held that cause of action within the 

meaning of section 142 (b) NI Act  on non payment despite issue of notice arises only 

once .Another cause of action would not arise on repeated dishonour of the cheque on 

re presentation .Payee is free to present the cheque repeatedly within its validity period 

but once notice has been issued and payment not received within 15 days of the receipt 

of the notice payee has to avail the very cause of action arising there upon and file the 

complaint . Dishonour of the cheque on re presentation does not give rise to a fresh 

cause of action. Complaint u/s 142(b) N.I. Act has to be filed within one month from the 

day following the day on which the period of 15 days from the date of receipt of the first 

notice by the drawer expires. The limitation for filing complaint cannot be revived by 

giving second notice. 

8. It appears that the complaint was filed on 21-03-2014. The first legal 

notice demanding the cheque amount  was sent on 27-11-2013 to the accused 

through her advocate via registered post which was received by the accused on 

04-12-2013.  No payment was made within 15 days of the receipt of the notice. 

The cause of action to file the complaint arose after expiry of 15 days of receipt 

of the first notice. As per section 142(b) N.I. Act the complaint was to be made 

within one month of the date on which the cause of action arose. 

9. The complaint was filed on 21-03-2014 beyond the period of limitation. 

There was no prayer for condonation of the delay in filing the complaint nor 

there is any order condoning the delay. The complaint is barred by limitation. 

This point is decided in the affirmative. 

O R D E R 

It appears that the complaint is barred by limitation and hence, the complaint is 

dismissed. The accused is acquitted of offence u/s 138 N.I. Act and set at liberty 

forthwith. Bail bond shall remain in force for a further period of six months. 

Given under my hand and seal of this court on this 12th day of October, 2018. 

     

          Addl. Chief Judicial Magistrate 
   Nalbari 
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APPENDIX 

Prosecution witness: 

PW 1- Rajya Bania. 

PW 2- Anshuman Bordoloi, Manager, SBI Nalbari Branch 

PW 3- Anand Raj Sahani, Customer Associate, SBI Chenikuthi Branch 

Prosecution Exhibits: 

Exhibit 1- Copy of handnote 

Exhibit 1(1) & 1(2)- Signatures of Kabita Sarma 

Exhibit 2- Cheque no. 477615 dated 01-11-2013. 

Exhibit 2(1) & 2(2)- Signatures of the accused. 

Exhibit 3– Return memo dated 04-11-2013. 

Exhibit 3(1)– Seal & Signature of Branch Manager SBI, Nalbari 
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Exhibit 4- Office copy of legal notice dated 27-11-2013. 

Exhibit 5- Postal receipt 

Exhibit 6 & 6(1)- Acknowledgment card & signature of Kabita Sarma 

Exhibit 7- Reply notice dated 18-12-2013. 

Exhibit 7(1)- Signature of Advocate Gautam Barman 

Exhibit 8- Return memo dated 22-01-2014 

Exhibit 8(1)– Seal & Signature of Branch Manager, SBI Nalbari 

Exhibit 9- Office copy of remider legal notice dated 20-02-2014 

Exhibit 10- Postal receipt 

Exhibit 11 & 11(1)- Acknowledgment card & signature of Namita Devi 

Exhibit 12- Statement of account of Kabita Sarma from 01-10-2013 to   
 31-12-2013 

Exhibit 12(1) & 12(2)- Seal and signatures of Manager, SBI Nalbari 

Exhibit 12(3)- Entry dated 24-10-2013. 

Exhibit 13 & 13(1)- Authority letter & signature of Branch Manager, SBI 
Chenikuthi Branch 

Exhibit 14- Statement of account of accused (01-10-13 to 30-04-2014). 

Exhibit 14(1)- Signature of Lilakanta Gogoi, Branch Manager, SBI      
Chenikuthi Branch 

Exhibit 14(2)- Relevant entry dated 24-10-2013 

Exhibit 14(3)- Relevant entry dated 31-12-2013 

Exhibit 14(4)- Relevant entry dated 11-01-2014 

Defence witnesses : 

DW 1- Kabita Sarma 

Defence Exhibits : 

Nil      

            Addl. Chief Judicial Magistrate, 
                  Nalbari. 
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12-10-2018 

  Complainant is present. Accused is present. 

  Judgment is pronounced and delivered in open court. 

  It appears that the complaint is barred by limitation and hence, 

the complaint is dismissed. The accused is acquitted of offence u/s 138 N.I. Act 

and set at liberty forthwith. Bail bond shall remain in force for a further period of 

six months. 

  This case accordingly stands disposed of. 

 
Addl. Chief Judicial Magistrate, 

Nalbari 

 

 

 


